IN THE MATTER OF

CALVARY HEALTH CARE ACT LIMITED
(ACN 105 304 989)

and

AUSTRALIAN CAPITAL TERRITORY

MEMORANDUM OF ADVICE

We have been asked to advise on the application of Interpretation 12 — Service
Concession Arrangements (Interpretation 12), which is an interpretation compiled by
the Australian Accounting Standards Board (AASB). Interpretation 12 is only capable of
applying if the contractual arrangements between the Australian Capital Territory
(Territory) and Calvary Health Care ACT Ltd (Calvary) constitute a service concession
arrangement, and that largely turns on the extent to which the Territory controls Calvary

in its operation of the Calvary Public Hospital at Bruce in Canberra (Hospital).

In the course of our advice, we consider the letter of advice from
PricewaterhouseCoopers (PWC) to the ACT Department of Treasury dated 13 May 2010
(PWC advice). In doing so, our focus has been to determine whether the views
cxpressed in the PWC advice are logically and legally sound, and whether there are any

further facts or instructions that may be relevant to the issue.

Interpretation 12 will not apply unless it can be said, as a matter of substance, that
Calvary is operating and managing the Hospital on the Territory’s behalf. This depends
on whether the Territory controls or regulates what services Calvary must provide, to
whom it must provide them and at what price, and whether the Territory will control any
significant residual interest in the Hospital at the end of the term of the service
arrangement. Consequently, the control issue is a matter of first priority for Calvary. It
is central to its negotiations with the Territory over the new operating agreement and the
proposal that the Territory should purchase the public hospital assets. It lies at the heart
of the opinions expressed by PWC.



Executive Summary

In our view, Calvary does not operate the Hospital under a service concession

arrangement. Amongst other reasons, this is because:
(a) Calvary has a 99 year Crown lease which is renewable;

(b)  the buildings and other improvements are an integral part of the land so that
Calvary “effectively” owns the buildings and improvements until the lease comes

to an end;
(¢)  Calvary has exclusive possession and ongoing use of the buildings;

(d)  in the ordinary course, the Territory has no contractual ability to terminate the

lease or the agreements that provide for Calvary’s operation of the Hospital,;
(e Calvary operates its own private hospital facilities on the land; and

0 the relationship between the partics commenced by an arrangement akin to a joint
venture whereby the Territory’s predecessor contributed three quarters of the cost
to build the Hospital and Calvary’s predecessor contributed the remaining one
quarter of its construction costs (conditional on the Territory paying Calvary’s

principal and interest commitments).

Given these factors, it would require a far-reaching application of Interpretation 12 to
hold that Calvary must remove the land and buildings from its balance sheet, and that

those assets should be recorded instead on the Territory’s balance sheet.

It is also strongly arguable that the Hospital assets must be included in Calvary’s
financial statements in order to give a true and fair view of its financial position. This

view is supported by legal, accounting and factual considerations.

The Agreements between Calvary and the Territory

Calvary conducts the Hospital pursuant to an agreement made on 22 October 1971 and

two supplementary agreements. The 1971 agreement was between Calvary’s predecessor
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and the Commonwealth of Australia. The agreement provided for the grant of a Crown
lease on which the Hospital would be constructed and operated, the funding of the
construction by the Commonwealth and Calvary’s predecessor in the proportions of three
quarters to one quarter (with the Commonwealth meeting the principal and interest |
commitment on the one quarter contribution) and contained an undertaking by Calvary’s
predecessor to conduct a public hospital of 300 beds on the land. In relation to the
operation of the Hospital, the 1971 agreement simply provided that Calvary’s predecessor
would control and manage the Hospital in accordance with sound hospital practices and
the laws in force in the Territory for the time being, There was also a provision that
Calvary’s predecessor would ensure that the Hospital was controlled and managed in
accordance with Government policy relating to the integration, rationalisation and
efficiency of hospital services in the Territory; see in particular clauses 8 and 9 of the

1971 agreement.

The 1979 Supplementary Agreement contains similar provisions about the conduct of the

Hospital: see clauses 7 and 16 which are extracted below.

Since 1988, Calvary has conducted a private hospital on two levels within the Hospital
pursuant to an agreement between itself and the ACT health authority. Subsequently, the
Territory consented to Calvary expanding its private hospital operations by building a

new private mental health facility, Hyson Green, on the land,

Calvary has also constructed another building on the land. Known as Calvary Clinic, it
comprises medical suites which are leased out to doctors and other service providers by a

wholly owned subsidiary of Calvary.

The Territory occupies certain areas of the land covered by the Crown lease, from which
it operates businesses which supply services to the Hospital. Those services include
pathology. The Territory does not pay any rent to Calvary for the occupation of these

premises.

The foregoing facts suggest that the arrangements between Calvary and the Territory

have some of the features of a joint venture arrangement. Certainly, the arrangement
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does not appear to be merely an arrangement for the provision of services, utilising public

infrastructure facilities,

Appendix “A” to this memorandum sets out the pertinent recitals, clauses and annexure
to the agreements which comprise the current contractual arrangements between Calvary

and the Territory.
The Crown Lease

From a legal viewpoint, a solid starting point for the analysis of the Crown lease is found
in the letter of advice from the Peter Garrisson, Chief Solicitor, Australian Capital
Territory Government Solicitor, to ACT Health dated 30 October 2009 (Garrisson’s
advice) (see Appendix “B”).

Garrisson’s advice identifies features of the relationship between the Territory and
Calvary which point strongly against the conclusions reached in the PWC advice. These

features include the following;

(a) A new Crown lease was granted to Calvary on 16 November 1999 for a term of
99 years with an entitlement to a further lease, so the lease is effectively

perpetual;

(b)  The lease is at a peppercorn rental, and the Territory has no ability to terminate

the lease in the absence of breach or surrender (which are both improbable);

(c) The Crown lease contains compensation provisions that take effect when the
Crown lease ends, whereby the Territory must compensate Calvary for buildings
and other improvements on the land in accordance with the level of financial
contribution Calvary has made to the construction and purchase of those buildings
or improvements provided the amount payable does not exceed the value(s) of

those buildings or improvements at the time the Crown lease ends;

(d)  The general position in the Territory is that one does not legally separate the land
from the buildings and improvements in the case of 99 year leases. The practical

effect of the Crown lease is that, until it expires or is terminated or surrendered,



Calvary effectively “owns” the buildings and improvements on the land,

regardless of who paid for those works.

In these circumstances, Calvary has a Crown lease which continues indefinitety and
which gives it exclusive possession of the land and buildings and the right to operate the
Hospital. Nor can it be said that, on termination or surrender, the entire assets will revert
to the Territory in such a way that the whole residual benefit of the assets vests in the
Territory.  There is a significant compensation value at the time of the expiration,

surrender or termination of the Crown lease that must be paid to Calvary.
AASB 1048 and Interpretation 12

15 Calvary’s annual financial reports for cach financial year must comply with the
Australian accounting standards: see s. 296(1) of the Corporations Act 2001 (the Act).
The relevant standards are those made under s. 334 of the Act, and are commonly
denoted by the acronym AASB followed by a number. Standards made under s, 334

must not be inconsistent with the Act or the regulations thereunder.

16 Annual financial statements must give a true and fair view of the financial position and
performance of the company.! In addition, annual financial statements must contain a
declaration by the directors that they comply with the accounting standards and give a
true and fair view of the financial position and performance of the company for the

relevant financial year.’

17 Courts have considered the interpretation of accounting standards on relatively few
occasions, but all indications are that they will adopt the same approach to the
construction of an accounting standard as they adopt to the construction of a statute.’

This is not to suggest that the courts will treat the views of accountants or auditors as

! Section 297 of the Act.

? Section 295(4) of the Act.

* See s. 337 and cases such as Stanilite Pacific Ltd (in Liq.) v. Seaton (2005) 55 ACSR 460; OBE Insurance Group
Ltd v. Australian Securities Commission (1992) 38 FCR 270; Soloman FPacific Resources NL v. Acacia Resources
Ltd (No. 2) (1996} 19 ACSR 677 and Alistate Exploration NL v. Beaconsfield Gold NI (1996) 20 ACSR 165.
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irrelevant,* but in our opinion, the proper interpretation of any applicable standards, and

their consistency with the requirements of the Act, is ultimately a matter of law.

Interpretation 12 does not have the status of an accounting standard; rather it is described
by the Standards themselves as “an external document™.® In other words, Interpretation
12 does not have legal force of and by itself; the question is always whether another
Standard refers to Interpretation 12 in such a way as to incorporate it within that Standard
so that it has binding force for the purposes of that other Standard. It is also relevant to
note that this kind of incorporation by reference will only pick up the Interpretation in the

form that existed when the principal Standard was issued.

We have not attempted to review all of the Australian Standards to determine which, if
any, Standards specifically refer to Interpretation 12. That is something on which
Calvary might take accounting advice. We note, however, that AASB 1048 describes the
general role played by Interpretations such as Interpretation 12. Relevantly, the function
of AASB 1048 is simply to ensure that references in AASB Standards to any of the
AASB Interpretations will be effective to incorporate the Interpretation within the
Standard.® Otherwise, AASB 1048 simply lists the currently approved Australian
Interpretations, which include Interpretation 12 (conforming to the international TASB

interpretation).

Turning to Interpretation 12, the first thing to note is that the Interpretation only “gives
guidance on the accounting by_operators for public-to-private service concession
arrangements” (our emphasis); it does not apply to the way in which public sector

grantors must account for service concession rights.’

No equivalent Interpretation applies to the grantor’s treatment of service concession
arrangements. The corresponding Interpretation is currently in the form of an AASB

Exposure Draft known as ED194. EDI94 says that it is intended to “mirror

* See Deputy Commissioner of Taxes v Executor Trustee and Agency Co of South Australia Ltd (Carden’s case)
(1938) 63 CLR 108 at 153 and QBE Insurance Group Ltd, supra.

% See AASB 10438; see also the Acts Interpretation Act 1901 (Cth) and the Legislative Instruments Act 2003 (Cth).
¥ See clause 1 of AASB 1048.

" See clauses 4 and 9 of Interpretation 12.
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Interpretaiion 127 i.e. it will apply where the grantor retains control of the asset and “the
operator is only managing the asset on the grantor’s behalf - even though, in many cases,
it may have wide managerial discretion”® Thus, at the present time, the accounting
treatment of the Hospital by the Territory is not governed by any Interpretation. There is
only an analogy based on ED194, and perhaps a view that the accountancy treatment of
the Hospital assets by the Territory and Calvary should be consistent, and should reflect

the appropriate accounting treatment by the party on the other side of the transaction.

Interpretation 12 does not contain any precise definition of a “service concession
arrangement”. Rather, clause 5 of Interpretation 12 identifies the kind of public-to-
private service concession arrangements that fall within the scope of Interpretation 12.
Later paragraphs of the document explain the way in which clause 5 is to be read and

applied.
Clause 5 of Interpretation 12 states:

3. This Interpretation applies to public-to-private service concession
arrangements if:

(a) the grantor controls or regulates what services the operator must
provide with the infrastructure, to whom it must provide them, and
at what price; and

(b) the grantor controls — through ownership, beneficial entitlement or
otherwise - any significant residual interest in the infrastructure at
the end of the term of the arrangement.

The rationale that underpins Interpretation 12 in general, and clause 5 in particular, can
be summarised as follows: infrastructure should not be recognised as property, plant and
equipment of the operator, appropriate to be included in its balance sheet, where the
operator only has a contractual service arrangement that does not give it the right to

controi the use of the infrastructure; in such a case, the operator only has access to

operate the infrastructure to provide the public service on behalf of the grantor in

¥ Sec paragraphs AG3 and AG10 of ED194.
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accordance with the contractual terms.” The importance of control is emphasised by
paragraph AGS5 of Interpretation 12. It states that if the grantor retains the extensive
control described in clause 5(a) and a significant residual interest in the infrastructure,
then it can be said that the operator is only managing the infrastructure on the grantor’s
behalf,  Provided that such control rests with the grantor, the operator can have wide

managerial discretions.

Under clause 5(a), the grantor’s control must be far-reaching. Clause 5(a) assumes that
all important decision-making powers rest with the Government and that the “operator” is
only given access to the infrastructure. It therefore requires an analysis of the practical
situation that exists in respect of the Hospital’s operations. To satisfy clause 5(a) here,
the Territory must have actual control over the determination of what services the
Hospital provides; how the Hospital provides the services; to whom the Hospital provides
services; and what prices apply to services. If the Territory merely controls the general
regulatory framework within which services are provided or prices are set, and most
management confrols are retained by the Hospital itself, the case would seem to fall

outside the scope of Interpretation 12.'°

This concept of control would be consistent with the approach adopted generally within
the Standards. The Standards tend to define “control” in terms of the capacity of an
entity to dominate the decision-making of another entity, whether directly or indirectly, in
relation to financial and operating policies.'' This approach also reflects the definition of
“control” in s. 50AA of the Act. It defines “control” in terms of the capacity to determine

the outcome of decisions about another entity’s financial and operating policies.

Section 337 of the Act provides that, in interpreting an accounting or auditing standard,
unless the contrary intention appears, expressions used in the Standard have the same

meanings as they have in Chapter 2M of the Act, which would incorporate s. S0AA.

? See clause 11 of Interpretation 12.

" Clause 16 of the First Supplementary agreement provides that Calvary is to charge in accordance with a scale of
fees determined by ACT Health as the scale of fees applicable in the Territory at hospitals which provide
comparable services and which are controlled by the Commission.

" See Ford’s Principles of Corporation Law, paragraph 10,100,
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There is no definition of “control” in Interpretation 12, so ss. S0AA and 337 would seem

to apply.

The requirement in clause 5(b) of Interpretation 12 is that the grantor must control any
significant residual interest in the infrastructure at the end of the term of the arrangement
(our emphasis). Interpretation 12 seems to contemplate a service concession arrangement
that has a defined or at least finite term. We doubt that it is contemplating a 99 year lease

that is effectively perpetual, just like other land tenure in the Territory.

Clause AG4 of Interpretation 12 states that, for the purpose of clause 5(b), the grantor’s
control over any significant residual interest should both restrict the operator’s practical
ability to sell or pledge the infrastructure and give the grantor a continuing right of use
throughout the period of the arrangement. Further, clause AG4 describes the residual
interest mentioned in clause 5(b) as being “the estimated current value of the
infrastructure as if it were already at the age and in the condition expected at the end of
the period of the arrangement”. This suggests that clause 5(b) contemplates that the
whole of the infrastructure, at its depreciated value, will be returned to the grantor at the

end of the arrangement,

We will come to the application of these provisions, but it is helpful to foreshadow the
difficulties that arise in trying to apply clause 5(b) here. First, since Calvary’s lease is
effectively perpetual, there is no finite period for the arrangement. Secondly, the
Territory’s right at the end of the lease is to take back those assets which it financed itself
without payment, but its ability to resume the other assets is subject to making a

substantial compensation payment to Calvary at the prevailing market value.

There is also a broader legal question that impinges upon the proper interpretation and
application of Interpretation 12. The fundamental principle that must be applied in
finalising Calvary’s accounts is that they must give a true and fair view of its financial
position. The questions that Calvary’s directors must consider are whether that true and
fair view requires Calvary to recognise all of the Hospital assets (public and private) on

its balance sheet; and would any contrary interpretation of the requirements of
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Interpretation 12 produce a result that is inconsistent with the requirements of the Act?

We will return to these issues.
PWC Advice

The PWC advice was provided to the Territory at its request. It concerns the accounting
approach that should be adopted by the Territory in its governmental accounts. It
specifically states that PWC is not commenting on the accounting treatment that should

properly be applied by Calvary.

The PWC advice also recognises the limitations of Interpretation 12. In particular, PWC
notes that it does not apply to the grantor, and that ED194 is not in force and merely
provides an analogy. PWC points out that the question for the Territory is whether, in the
absence of an applicable accounting standard, management should use its Jjudgment to
develop an accounting policy that treats the current arrangements between the Territory
and Calvary as having the characteristics of a service concession arrangement of the kind
referred to in Interpretation 12 and ED194. The adoption of accounting policies is
addressed in AASB 108, paragraphs 10 to 11,

We do not agree with PWC’s analysis of the contractual arrangements between Calvary
and the Territory or their conclusion that those contractual arrangements have the

characteristics of a service concession agreement.

The PWC advice relies on clause 7 of the 1979 Supplementary Agreement as the basis
for concluding that the requirements of clause 5(a) of Interpretation 12 are met. Clause 7

provides as follows:

The Association shall conduct the Hospital in accordance with sound hospital
practices and the laws from the time being in force in the Territory applicable to
the Hospital. The Association shall ensure that the Hospital is controlled and
managed in accordance with directions given from time to time by the
Commission, relating to the integration, rationalisation and efficient management
of hospital services in the Territory provided that in the planning for the
integration, rationalisation and efficient management of hospital services in the
Territory, the Commission will in the normal course of events make reasonable
efforts to consult with the Association in the implementation of those policies as
they affect the Hospital.
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In our view, clause 7 merely provides that the broad framework that applies to all
hospitals in the Territory will apply to the Hospital. Thus, it acknowledges that the
Territory may give broad directions about the “the integration, rationalisation and
efficient management of hospital services in the Territory”, This provision does not give
the Territory the right to control Calvary’s financial and operating policies in relation to
the Hospital. Calvary retains the power to control and manage the type and volume of
clinical services it delivers in the Hospital. Calvary could also refuse to provide medical
services that are contrary to its medico-moral principles such as sterilisation and
abortions (see below). Further, the PWC advice does not take into account the Health
Minister’s policy statement at annexure A to the 1979 Supplementary Agreement which

provides that the Hospital “will operate with a high degree of autonomy”.

On 11 August 2010, our instructors provided us with a table entitled “Calvary Decision
Making Framework” (see Appendix “C™) which indicates that Calvary exercises control

over the following matters:

(@)  strategic delegations (save for the change in level of service being provided which
is negotiated between Calvary and the Territory pursuant to the annual

Performance Plan);

(b)  operational delegations (save for litigation in which Calvary has regard to ACTIA
requirements, the statutory authority that acts as broker and insurer for Territory

government);

(c) financial and Contractual Delegations (save for Territory consent in relation to

sale/assignment of the land/lease);

(d)  budgets and accounts (save for Calvary and the Territory negotiating budgets

pursuant to the annual Performance Plan);

(e) income items;
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(H expenditure items (save for Calvary and the Territory negotiating capital

expenditure pursuant to the Territory capital plan);

(g) financing and investment delegations (save for Territory consent under the lease

to encumber the land);

(h) human resources (subject to Public Sector Management Act 1994 (ACT)

legislative framework and rights under Fair Work Australia);
1) clinical governance; and
() corporate governance.

PWC also relies on clause 16 of the 1979 Supplementary Agreement to satisfy the

requirements of clause 5(a). Clause 16 states;

The Association shall conduct the Hospital in such a manner as to make it
available to all persons irrespective of creed or individual ability to pay and shall
charge patients fees in accordance with the scale of fees determined by the
Commission from time to time to be the then scale of fees applicable in the
Territory at hospitals which provide comparable services and which are
controlled by the Commission. The Association shall provide such other medical
and ancillary services as may be agreed between the Association and the
Commission. The Association shall not be required to conduct the hospital or to
provide other health services otherwise than in accordance with the medico-
moral principles set out in the Association's Articles of Association.

In our opinion, clause 16, when properly construed, amounts to a non-discrimination
provision. A negative prohibition on discrimination on religious or pecuniary grounds
does not allow the Territory to control the persons to whom services are provided.
Interpretation 12 envisages a deeper version of “control”. PWC does not refer to the
entirety of clause 16. Its final sentence confirms that the Hospital is free to determine
that certain health services shall not be provided because of Calvary’s medico-moral

principles.

As for the price at which services are provided at the Hospital, the Hospital charges

patients in accordance with the scale set by the Territory. This is part of an overall
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regulatory scheme that applies generally to all hospitals. It is not a matter of the Territory
controlling particular fees for particular work for this particular hospital, pursuant to its

contractual powers under a service concession agreement.

PWC refers to paragraph 3 of Interpretation 12 which describes some common features
of service concession arrangements. They include the fact that the contract sets the initial
prices to be levied by the operator and regulates price revisions over the period of the
service arrangement. The contracts between Calvary and the Territory did not set initial
prices, and the contracts do not provide for price revisions. Price regulation in the
Territory is a matter governed by the general legislative and regulatory requirements that
the Government has put in place for all hospitals and other health services. It is not a

product of any service concession arrangement.

In dealing with clause 5(b) of Interpretation 12, PWC refers to paragraph 3(a) of the
Interprefation. It says that another common feature of service concession arrangements is
that the operator is obliged to hand over the infrastructure to the grantor in a specified
condition at the end of the period of the arrangement for little or no incremental
consideration, irrespective of which party initially financed it. Plainly, that feature is not
present in the arrangements between Calvary and the Territory. Indeed, PWC seems to
assume that on eventual termination the ownership, use and full benefit of the assets will
revert to the Territory. This does not reflect the actual compensation provisions of the

lease.

More generally, we note that PWC does not specifically consider the nature of the Crown
lease. Nor does PWC undertake a detailed analysis of the operations of the Hospital. In
our opinion, such analysis must be undertaken to understand the extent to which
fundamental controls over operating and financial decisions and policies rest with

Calvary.
True and Fair View

PWC does not identify any particular accounting standard that incorporates Interpretation

12 by reference and makes it applicable to the preparation of Calvary’s financial
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statements. Nonetheless, we will assume that one or more relevant accounting standards
do incorporate Interpretation 12, so that it would apply to Calvary if its terms are

satisfied.

However, on our instructions and afier carefully considering the proper construction of
Interpretation 12, we do not consider that it applies to the arrangements between Calvary

and the Territory.

The directors of Calvary must ask themselves whether the Hospital assets must be
included in Calvary’s financial statements in order to give a true and fair view of its
financial position. We note that for many years Calvary has included those assets in its
financial statements. There is no conflict between this view and the requirements of the
accounting standards because, on our factual instructions and on the proper interpretation

of Interpretation 12, it does not apply.
Conclusion

Interpretation 12 is not satisfied in the present case. Calvary is entitled to retain the items

on its balance sheet,

(Z

DATED: 28 September 2010

NEIL J. YOUNG

SHARON A. BURCHELL
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APPENDIX A

ORIGINAL AGREEMENT - PART 1

Agreement between The Corporation of the Little Company of Mary and The Commonwealth of
Australia in relation to the Construction of Calvary Hospital; in the Australian Capital Territory
dated 22 October 1971.

Recitals

(b)

(d)

Clauses
8.

the Commonwealth has allocated all that parcel of land being Block 1 Section |
Division of Bruce, Canberra City District as delineated in Deposited Plan Number
2360 in the Office of the Registrar of Tittles at Canberra in the Territory for the
purpose of a hospital;

the Order is agreeable to establish and conduct a hospital on the said land and the
Commonwealth has agreed to pay to the Order certain of the costs of establishing and

conducting a hospital;

The Order shall conduct the Hospital as a hospital of 300 bed capacity available
irrespective of creed or individual ability to pay and shall charge patients fees in
accordance with the scale of fees determined by the Commonwealth from time to
time to be then the scale of fees applicable in the Territory at hospitals which provide
comparable services and which are controlled by the Commonwealth. The Order
shall provide such other medical and ancillary services as may be agreed between the
Order and the Director-General of Health.

The Order shall control and manage the Hospital in accordance with sound hospital
practices and the laws for the time being in force in the Territory applicable to the
Hospital. The Order shall ensure that the Hospital is controlled and managed in
accordance with Government policy from time to time relating to the integration

rationalization and efficiency of hospital services in the Territory.
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FIRST SUPPLEMENTARY AGREEMENT — PART 2

Supplementary Agreement between The Corporation of the Little Company of Mary, The
Commonwealth of Australia; Calvary Hospital ACT Incorporated and Capital Territory Health
Commission in relation to the Construction Operation and Maintenance of the Calvary Hospital
in the Australian Capital Territory dated 9 April 1979

Recitals

(a)

(b)

Clauses
1.

The Order and the Commonwealth entered into an agreement dated the 22™ day of
October 1971 (hereinafter called “the original agreement™) whereby it was agreed
that the Order would establish, conduct, control and manage a public hospital
(hereinafter referred to as “the hospital”) of three hundred beds capacity in
accordance with Government policy specified from time to time relating to the
integration, rationalization and efficient management of hospital services in the
Territory subject to the conditions appearing therein, the said hospital to be
established on Block 1, Section 1, Division of Bruce, Canberra City District

(heremafter referred to as “the land™).

The Minister of State for Health caused to be issued on 28" February 1979 a
Statement of Policy of the Government of the Commonwealth relating to the role of
the hospital in the Territory (hereinafter called “the role of the hospital”) a copy of

which statement is annexed hereto and marked with the letter “A”.

(1) In this agreement, unless the contrary appears:

“capital assets” means the buildings and other improvements constituting

the Hospital, together with the fittings, furnishings and equipment

contained therein, provided that is expression:

(a) shall include such further fittings, furnishings and equipment
as from time to time the Association and the Commission
agree shall be provided for the Hospital on the basis that the
cost thercof is to be met directly or indirectly by the
Commonwealth or the Commission;

(b) shall not include;
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(i) any adjunctive buildings or improvements
predominantly of an ecclesiastical character or
function; or

(ii) any fittings, furnishing or equipment obtained,
furnished or installed at the instance of the Order
or the Association

the cost of which has not been met in any part by the

Commonwealth or the Commission.

The Association shall maintain the Capital Assets in good order and condition in
accordance with directions which may be given by the Commission from time to
time fair wear and tear excepted, and, except with the prior consent of the
Commision [sic], will not use otherwise than for the purposes of the Hospital or
lease, grant licence or in any other way dispose of or part with possession of any of

the Capital Assets.

The Association shall conduct the Hospital in accordance with sound hospital
practices and the laws from the time being in force in the Territory applicable to the
Hospital. The Association shall ensure that the Hospital is controlled and managed
in accordance with directions given from time to time by the Commission, relating to
the integration, rationalisation and efficient management of hospital services in the
Territory provided that in the planning for the integration, rationalisation and
efficient management of hospital services in the Territory, the Commission will in
the normal course of events make reasonable efforts to consult with the Association

in the implementation of those policies as they affect the Hospital.

Subject to the provisions of this clause, the Commission shall pay to the Association
in respect of each year a maintenance subsidy in respect of the operating costs
incurred by the Association in the conduct of the Hospital equal to the excess over
the income (excluding the maintenance subsidy) of the IHospital for that year,

provided that the maintenance subsidy shall not exceed the approved budget
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determined for the year, unless the Commission so approves. Any monies payable
by the Commission under this agreement for the operation of the Hospital shall form

part of the maintenance subsidy, unless otherwise specified by the Commission.

The Association shall keep full management records including a register of assets,
and proper books of account in a form approved by the Commission of all
transactions pertaining to the conduct of the Hospital and these shall be audited
progressively by a licensed Auditor to be duly appointed by the Association and
approved by the Commission and shall be open to inspection at all reasonable times
by the Commission and the Auditor-General of the Commonwealth or his

representatives.

The Association shall submit to the Commission an accurate statement of affairs and
reports of activities of the Hospital annually and as may be required by the

Commission from time to time.

The Association shall conduct the Hospital in such a manner as to make it available
to all persons irrespective of creed or individual ability to pay and shall charge
patients fees in accordance with the scale of fees determined by the Commission
from time to time to be the then scale of fees applicable in the Territory at hospitals
which provide comparable services and which are controlled by the Commission.
The Association shall provide such other medical and ancillary services as may be
agreed between the Association and the Commission. The Association shall not be
required to conduct the hospital or to provide other health services otherwise than in
accordance with the medico-moral principles set out in the Association’s Articles of

Association.

If at any time for any reason the Association is unable to complete the construction
and establishment of the Hospital, the management thereafter of the affairs of the

Hospital shall vest in the Commission in that event:
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The Commission shall be entitled to assume control of the Hospital and for this
purpose to have full possession and custody of the Hospital, and the Association will
take all necessary steps including, if so required by the Commonwealth, the surrender

of the lease of the land to enable this to be done.

The Association shall not be entitled to compensation for the value of any building,
improvements, fittings, furnishing or equipment which have been wholly paid for
directly or indirectly by the Commonwealth or the Commission. In respect of all
other building, improvements, fittings furnishing or equipment, the Association may
be paid such compensation as is determined by the Commonwealth and the
Commission, having regard to the financial contribution in the construction or
purchase of those buildings, improvements, fittings, furnishings or equipment at the
time of the expiration surrender or determination (not being determination upon

default) of the lease.

Annexure — Statement of Policy

“A”

The Capital Territory Health Commission is responsible for the general
administration of public health and hospital services in the Australian Capital
Territory. The Commission is responsible to the Commonwealth Government
through the Minister for Health.

Calvary Hospital will be run by Calvary Hospital A.C.T, Inc. It will operate with a
high degree of autonomy but as an integral part of the over-all public hospital service

to the people in the Territory.

The Calvary Hospital will be subject to necessary budgetary constraints and to any
directions given by the Territory in accordance with the laws for the time being
affecting the operation of public hospitals in the Territory. The Hospital’s control
and management will be conducted in accordance with the policy from time to time
relating to the integration, rationalisation and efficient management of hospital

services in the Territory.,
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Subject to these constraints, Calvary will provide an alternative form of care to that

available in the other public hospitals in the Australian Capital Territory.

SECOND SUPPLEMENTARY AGREEMENT - PART 3

Second Supplementary Agreement Relating to Calvary Hospital between Calvary Hospital ACT
Incorporated and Australian Capital Territory dated 9 May 1991

Recitals
B.

Clauses
3(ii)

The Order, the Commonwealth, the association and the Capital Territory Health
Commission (“the Commission”) entered into a supplementary agreement dated 9
April 1979 (“the first supplementary agreement”) whereby the original agreement
was varied and, inter alia, the Association took over the rights, obligations and
liabilities of the Order, including the right to conduct, control and manage Calvary
Hospital and to perform the original agreement as so varied in substitution for the
Order.

Under the Territory’s plans for the redevelopment of public hospitals, Calvary
Hospital is to be upgraded to a public hospital of approximately 300 beds under a
program that includes making employment under the terms and conditions of the
Public Service Act 1922 (C’th) (“Public Hospitals Service Act”) applicable or

available at public hospitals, including Calvary Hospital.

Future employees (including employees transferring to Calvary Hospital from other
public hospitals within the Territory) of Calvary Hospital shall be appointed under
the Public Service Act by the Chairman or by persons authorised by the Chairman
pursuant to the delegation (except for future employees engaged solely to work in
that portion of Calvary Hospital known as “Calvary Private Hospital” who shall be
appointed by the Association),
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615013
Contact Ryt .
Peter Garri
612 6207 0654 AUSTRALIAN
peter.garrisson@act.gov.au C APITAL
TERRITORY
GOVERNMENT
SOLICITOR
Level 5
30 October 2009 12 Moore Street
CANBERRA CITY
T . PO Box 280
By email: mark.cormack@act.gov.au CIVIC SQUARE
ACT 2608
DX 5602 CANBERRA
Mr Mark Cormack Tel: 612 6207 0866
Chief Executive Fax: 612 6207 0650
ACT Health ’ www.act.gov.au
GPO Box 825

CANBERRA ACT 2601

. Dear Mr Cormack

Relationship between the Australian Capital Territofy and Calvary Health
Care ACT Limited

You havé requeéted advice regarding particular aspects of the relationship between
the Australian Capital Territory (Territory) and Calvary Health Care ACT Limited

A

(Calvary).
Current confractual arrangements

1, The relationship between the Tetritory and Calvary is governed by a suite of
agreements encompassing the conduct, control and management of the public
hospital and in relation to the establishment and operation of Calvary Private
Hospital, entered into over a period of some 25 years commencing in 1971,

Public Hospital

2. The Agreements- providing for the operation of Calvary Public Hospital,

_ including the financial arrangements between the Territory and Calvary.

3. Calvary may at any time discontinue the conduct of Calvary Public Hospital
on giving the Territory 12 months’ notice. Management of the Hospital’s
affairs will vest-in the Territory on the expiration of the notice period.

4, The Territory may only terminate the arrangements in relation to the public

hospital if Calvary has either breached the key Agreement, the Crown lease or
a Territory law. The Territory must first give Calvary 30 days notice to rectify
the breach or omission. A failure by Calvary to rectify the breach or omission
will entitle the Territory to terminate the Crown lease upon which
management of the affairs of the public hospital will vest in the Territory.
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Calvary Health Care ACT Limited

5.

Accordingly, in the absence of a breach of contract by Calvary, the Territory
cannot terminate the amangements in relation to Calvary’s operation of
Calvary Public Hospital without the consent of Calvary.

Private Hospital

6.

The Agreements relating to the management and operation of the Private
Hospital, including the financial arrangements, permit Calvary to establish and
conduct the Private Hospital.

Calvary may at any time discontinue the conduct of Calvary Private Hospital
by giving 12 months notice. The Territory may terminate the Calvary Private

Agreement by giving Calvary 3 years notice.

~ On termination, the operation of that part of the hospital comprising Calvary

Private Hospital would revert to a public hospital and then be governed by the
Public Hospital Agreements. If they were also terminated, operation of the .
hospital facilities would revert to the Territory, :

Crown Lease and occupation of the land

The Crown lease

1.

Pursuant to the original Agreements the Litfle Company of Mary was granted
a Crown lease by the Commonwealth over the land on which Calvary Hospital
was subsequently constructed.

A new lease was granted to Calvary on 16 November 1999 for a term of 99
years. Calvary is entitled to the grant of a further lease on the expiration of the
current Crown lease, - :

Undér the Crown lease Calvary may only use the land for the purpose of a
“hospital and ancillary services thereto and accommodation facilities for
employees of the hospital and a residence and ancillary services for members
of [Calvary] who are conducting the hospital”.

There are further restrictions on the use of the land and improvements under
the Current Agreements. Calvary may only use the land and improvements for
the purposes of a public hospital subject to the authorisation under other
agreements allowing Calvary to use part of the Calvary Campus for the
purposes of the Private Hospital.

Calvary is restricted from transferring the Crown lease under the terms of
Territory land laws. Calvary may only transfer the lease to another party with
the consent of the Australian Capital Territory Planning and Land Authority if
certain eligibility criteria are met.
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The buildings and improvements

6.

10.

The buildings or other improvements on the Calvary land are, in accordance
with usual principles of law, an integral part of the land on which the buildings
or improvements are situated. As the Crown lessee, Calvary has an exclusive
right of possession (subject to any agreement to the contrary) in respect of the
buildings or improvements on the Calvary land. This is so itrespective of
whether the construction or purchase of the building or improvement was
funded by the Commonwealth or the Territory.

Ultimately, ownership of the land and all buildings and improvements on the
land vests in the Crown. If the Crown lease expires or is terminated ot
surrendered then the land and improvements reverts to the Territory (on behalf
of the Commonwealth).

Until the Crown lease expires or is terminated or surrendered, Calvary

effectively “owns” the buildings and improvements on the land.

Subject to any other agreement, if the Crown lease expires or is surrendered or
terminated, Calvary will not be entitled to remove and will not be entitled to
any compensation for the value of any buildings or other improvements on the
land which have been wholly paid for directly or indirectly by the Tertitory
(including the Commonwealth).

‘The Territory must, however, compensate Calvary for all other buildings and
other improvements on the land in accordance with the level of financial
contribution Calvary has made to the construction or purchase of those
buildings and other improvements provided that the amounts payable as
compensation may not exceed the value or values of those buildings or other
improvements at the time of the expiration, surrender or termination of the

~ Crown lease.

Acquisition of the land, buildings and assets

To regain possession and control of the. Calvary land, buildings and
improvements, the Territory would have to terminate the Crown lease. The
Territory, however, has no contractual ability to terminate the Public Hospital
Agreements or the Crown lease, in the absence of a breach by Calvary of the
Agreements or the Crown Lease.

Calvary may elect to surender the Crown Lease, however, the Territory

cannot compel it to do so. If the Crown Lease is surrendered then, in the
absence of agreement to contrary, the compensation provisions outlined above
will apply.

A fundamental issue for the Territory, therefore, in terms of any consideration
of the contractual relationship is that, short of Calvary’s breach or surrender,
Calvary will remain the Crown lessee of the hospital site.
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4, Calvary holds an interest, namely the balance of the term of the 99 year lease,
the right to occupy and use the land, building and assets during that petiod,
and the right to renew the lease. That is an interest to which a value is
attributable, even if at the conclusion of the lease Calvary would receive no
compensation for those assets paid for by the Commonwealth or the Territory,

5. It is axiomatic that if the Territory wishes Calvary to surrender its rights, then
the surrender or acquisition of those rights — the right to use the Public
Hospital and its assets — is a right that can be valued and for which a payment
may be required. ‘

6. For the purposes of the Territory and Calvary agreeing for Calvary to give up
its existing rights to occupy and use the land, building and assets comprising

the Public Hospital it is irrelevant that the assets were effectively provided by
the Commonwealth and Territory at no cost to Calvary.

7. What is being acquired is Calvary’s unexpired portion of its Crown Lease and
its rights to occupy and use the land building and assets over that term.

I trust that this advice is sufficient for your present purposes.

Yours sincerely

AGYT Goveynment Solicitor
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